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In response to the Notice of Improper Request for Continued Examination (RCE) 
dated October 19, 2001, and the Notice of Abandonment dated October 24, 2001, in 
connection with the above-identified patent application, applicant respectfully requests 
reconsideration of the abandonment decision for the reasons set forth below. 

It is respectfully submitted that the Notice of Improper Request for Continued 
Examination (RCE) is incorrect because applicants never filed such a Request . 

Applicants filed a Continued Prosecution Application (CPA) for the above-identified 
application on August 27, 2001 (copy enclosed). Applicant was entitled to file the 
Continued Prosecution Application because the above-identified patent application was 
filed as a utility application on February 5, 1999 (i.e., before May 29, 2000). 




REQUEST FOR RECONSIDERATION 



Sirs: 



Attorney Reference No. PH96038 (5500*98) 

A copy of the Notice of Improper Request for Continued Examination is enclosed. 

The Notice of Abandonment states that the present application has been deemed 
abandoned as a result of applicant's failure to respond to an Office Action dated February 
28, 2001. Applicant asserts that it responded in a timely manner to the Office Action by 
filing the Continued Prosecution Application on August 27, 2001 , and paying the applicable 
extension fees. 

The Notice of Abandonment also states that the RCE Request was improper 
because "CPA practice no longer applied." This statement is clearly in error. Applicant 
was entitled to file a CPA on August 27, 2001 . 

For the above reasons, applicant requests that the Notice of Improper Request for 

Continued Examination and the Notice of Abandonment be withdrawn. 

Respectfully submitted, 
CONNOLLY BOVE LODGE & HUTZ LLP 




William E. McShane 
Registration No. 32,707 
Telephone: 302/658-9141 
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DATE MAILED: g 

NOTICE OF IMPROPER REQUEST FOR CONTINUED EXAMINATION (RCE) 




The request for continued examination (RCE) under 37 CFR 1.114 filed on x^fe^v ' is 

improper for reason(s) indicated below: 

g 1 . Continued examination under 37 CFR 1 .1 14 does not apply to an application for a design patent. 
Applicant may wish to consider filing a continuing application under 37 CFR 1 .53(b) or a CPA 
under 37 CFR 1.53(d). 

g 2. Continued examination under 37 CFR 1.114 does not apply to an application that was filed before 
June 8, 1 995. Applicant may wish to consider filing a continuing application under 37 CFR 1 .53(b) 
or a CPA under 37 CFR 1 .53(d). 



. Continued examination under 37 CFR 1.114 does not apply to an application unless prosecution in 
the application is closed. If the RCE was accompanied by a reply to a non-final Office action, 
the reply will be entered and considered under 37 CFR 1.111. If the RCE was not accompanied by 
a reply, the time period set forth in the last Office action continues to run from the mailing date of that 
action. 

q 4. The request was not filed before payment of the issue fee, and no petition under 37 CFR 1 .31 3 was 
granted. If this application has not yet issued as a patent, applicant may wish to consider filing either 
a petition under 37 CFR 1.313 to withdraw this application from issue, or a continuing application 
under 37 CFR 1.53(b). 

□ 5. The request was not filed before abandonment of the application. The application was abandoned, 

or proceedings terminated on . Applicant may wish to consider filing a 

petition under 37 CFR 1.137 to revive this abandoned application. 

□ 6. The request was not accompanied by the fee set forth in 37 CFR 1 .1 7(e) as required by 37 CFR 

1 .1 14. Since the application is not under appeal, the time period set forth in the final Office action or 
notice of allowance continues to run from the mailing date of that action or notice. 

□ 7. The request was not accompanied by a submission as required by 37 CFR 1 .1 14. Since the 

application is not under appeal, the time period set forth in the final Office action or notice of 
allowance continues to run from the mailing date of that action or notice. 

Note: If a request for a continued prosecution application (CPA) under 37 CFR 1 .53(d) has been filed in 
the utility or plant application (including a previously filed CPA) that was filed on or after May 29, 2000, the 
request for a CPA has been treated as a RCE because the CPA practice no longer applies to such 
application. The constructive RCE, however, is improper for reason(s) indicated above. 

A copy of this notice MUST be returned with any reply. 

Direct the reply and any questions about this notice to: 

, Examining Group 
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Patent and Trademark Office 
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NOTICE OF ABANDONMENT 



This application is abandoned in view of: 

1 . applicant's failure to respond to the Office letter, mailed . 

2. □ Applicant's letter of express abandonment which is in compliance with 37 C.F.R. 1.138. 

3. □ Applicant's failure to timely file the response received _ 

period set in the Office letter. 

4 □ Applicant's failure to pay the required issue fee within the statutory period of 3 months from the 
mailing date of of the Notice of Allowance. 
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□ The issue fee was received on „ . 

□ The issue fee has not been received in Allowed Files Branch as of . 



In accordance with 35 U.S.C. 151 , and under the provisions of 37 C.F.R. 1 .316(b), applicant^ 
may petition the Commissioner to accept the delayed payment of the issue fee if the delay in 
payment was unavoidable. The petition must be accompanied by the issue fee, unless it has 
been previously submitted, in the amount specified by 37 C.F.R. 1 .1 7(l), and a venfied showing 
as to the causes of the delay. 

If applicants) never received the Notice of Allowance, a petition for a new Notice of Allowance 
and withdrawal of the holding of abandonment may be appropriate in view of Delgar Inc. v. 
Schuyler, 1 72 U.S.P.Q. 513. 

5 □ Applicant's failure to timely correct the drawings and/or submit new or substitute formal 

Kinisby \ as required in the last Office action. 

□ The corrected and/or substitute drawings were received on _ _ _• 

* vD- The reason(s) below. 
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The below text replaces the pre-printed text under the heading ^ m 
"Information on How to Effect Drawing Changes," on the baclg I Q 
of the PTO-948 (Rev. 03/01, or earlier) form. 53 « CQ 
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INFORMATION ON HOW TO EFFECT DRAWING CHANGES g Q 

1. Correction of Informalities -- 37 CFR 1.85 

New corrected drawings must be filed with the changes incorporated therein. 
Identifying indicia, if provided, should include the title of the invention, 
inventor's name, and application number, or docket number (if any) if an 
application number has not been assigned to the application. If this information is 
provided, it must be placed on the front of each sheet and centered within the top 
margin If corrected drawings are required in a Notice of Allowability (PTOL- 
37), the new drawings MUST be filed within the THREE MONTH shortened 
statutory period set for reply in the Notice of Allowability. Extensions of time 
may NOT be obtained under the provisions of 37 CFR 1 1 36(a) or (b) for filing 
the corrected drawings after the mailing of a Notice of Allowability. The 
drawings should be filed as a separate paper with a transmittal letter addressed to 
the Official Draftsperson. 

2. Corrections other than Informalities Noted by Draftsperson on form PTO- 
948. 

All changes to the drawings, other than informalities noted by the Draftsperson, 
MUST be made in the same manner as above except that, normally, a highlighted 
(preferably red ink) sketch of the changes to be incorporated into the new 
drawings MUST be approved by the examiner before the application will be 
allowed. No changes will be permitted to be made, other than correction of 
informalities, unless the examiner has approved the proposed changes. 

Timing of Corrections 

Applicant is required to submit the drawing corrections within the 
time period set in the attached Office communication. See 37 CFR 
1.85(a). 

Failure to take corrective action within the set period will result in 
ABANDONMENT of the application. 
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